UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND
MAUREEN L. BEAUVAI S
Pl aintiff,
V. C. A. No. 04-403T
Cl TI ZENS FI NANCI AL GROUP, | NC.

AND LI BERTY LI FE ASSURANCE COVPANY OF BOSTON
Def endant s.

VEMORANDUM AND ORDER

ERNEST C. TORRES, Chief Judge.

Maur een L. Beauvai s (“Beauvai s”) brought this action pursuant
to the Enpl oyee Retirenent I ncome Security Act (“ERISA”), 29 U. S. C
8 1132, against Citizens Financial Goup, Inc. (“Ctizens”) and
Liberty Life Assurance Conpany of Boston (“Liberty”). Beauvai s
seeks benefits wunder disability plans adopted by Citizens and
adm ni stered by Liberty.

The case is, now, before the Court for consideration of the
parties’ cross notions for sunmary judgnent; Beauvais’ s request for
attorney’s fees; and Liberty’s notion to strike an affidavit filed
by Beauvai s in oppositionto Liberty s notion for sunmary j udgnent.

For the reasons hereinafter stated, Beauvais’'s notion for
summary judgnent and her request for a determnation that she is
entitled to an award of attorney’s fees are granted; the
def endants’ notions for sunmmary judgnent are denied; and Liberty’s

nmotion to strike is granted.



Backgr ound Facts

The Disability Pl ans

In 1987, Beauvais was hired by Citizens as a bank teller. By
2003, she had risen through the ranks to the position of Assistant
Vice President in Ctizens |oan processing departnent.

Citizens provides both short term and long term disability
benefits to its enployees. The short term benefits are provided
pursuant to a Short Term Disability Plan (“ST-Plan”) funded by
Citizens and admnistered by Liberty.! Long term benefits are
provi ded pursuant to a Long TermDi sability Plan (“LT-Plan”) al so
adm ni stered by Liberty but, under which, benefits are paid through
i nsurance purchased by Ctizens fromlLiberty. Both plans reserve
to the Plan Adm nistrator discretion to construe the ternms of the
pl an and determ ne an enployee’s eligibility for benefits.

The ST-Plan defines “disability” as an enployee’s inability to
performthe “material and substantial duties” of the job that the
enpl oyee was performng at the tinme the disability began, (AR 52-
53), and it provides benefits for a maxi numof 180 consecutive days
of disability. (AR 50). In order to receive any further benefits,
t he enpl oyee nust | ook to the LT-Plan which provides for up to 24
mont hs of benefits while the enployee is unable to perform the

duties of her “own occupation” and, thereafter, while the enpl oyee

! Citizens is the Plan Adnministrator and Liberty is the O ains
Adm ni strator of the ST-Plan, in which capacity Liberty reviews and
approves or denies clainms. Final authority to accept Liberty's
determ nation is vested in Citizens.
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is unable “to perform w th reasonable continuity, the material and
substantial duties of any occupation.” (AR7). Eligibility for |ong
term benefits is contingent on the enployee, first, having
qualified for and exhausted t he maxi mum 180 days of benefits under
t he ST-Pl an.

The Alleged Disability

I n Novenber 2002, Beauvai s began experiencing disconfort and
swel ling in her neck and an MRl done on Decenber 16, 2002, reveal ed
a nodul e on her thyroid. On February 24, 2003, Beauvai s underwent
thyroid surgery performed by Dr. Geenberg and, the next day,
Beauvai s began receiving disability benefits under the ST-Plan.

Fol |l ow ng her surgery, Beauvais was under the care of Dr.
Razi b Khaund, another orthopedic surgeon. On March 5, 2003,
Beauvais saw Dr. Khaund and his office notes state that, while
Beauvais was recovering well fromthe surgery, she was suffering
fromoverall neck disconfort. The notes state that Beauvais “has
a fair anmount of arthritic changes,” and that she woul d be out of
wor k pending re-evaluation in 3-4 weeks. Two days later, Liberty
requested those notes and asked Dr. Khaund to conplete a
Restrictions Form (AR 319).

On March 12, 2003, Dr. Khaund submitted the Restrictions Form
which stated that Beauvais was suffering from “cervica

degenerative joint disease” and “cervical radiculitis.”? (AR 314).

2Irritation or inflammtion of the root of a spinal nerve.
(Uni Cor Med Code Book).



The Restrictions Formreferred to the Decenber 16, 2002 MRl and to
an X-ray of Beauvais’'s cervical spine taken in 2000. The
Restrictions Form also stated that Beauvais was conpletely
di sabl ed, that she shoul d avoid prolonged sitting or standing, and
that she should remain out of work pending her next evaluation
whi ch was schedul ed for four weeks |ater.

At Liberty's request, Citizens conpleted a Physical Job
Eval uati on Form describing, in general terns, the tasks perforned
by an assistant vice president/loan processing nmanager and
estimating the tinme spent each day sitting, standing and wal ki ng.
(AR 321).

On April 7, 2003, Beauvais returned to work part-tine but,
four days later, she infornmed Liberty that she could not continue
because of pain and swelling in her neck. (AR 97).

That pronpted Liberty to request Dr. Khaund' s notes of an
April 4, 2003 followup visit by Beauvais and to ask Dr. Khaund to
conplete a Functional Capacities Form and a Restrictions Form
Li berty did not request the cervical spine X-ray taken in 2000 or
t he Decenber 2002 MRI referred to in Dr. Khaund' s March 12, 2003
Restrictions Form (AR 312).

On April 22, 2003, Dr. Khaund provided the requested
information. His April 4, 2003 office notes descri be Beauvai s as
suffering from “cervical DJD’ (degenerative joint disease) and

state that Beauvais's neck “disconfort remains at a constant



level .” (AR 308-309) They also state that an X-ray of Beauvais’'s
collar bone did not show any significant abnormalities. The
Restrictions Formsubmtted by Dr. Khaund contains a diagnosis of
“cervical DID’ and “cervical radiculitis” and states that Beauvais
was being referred to a spine surgeon to consi der a possi bl e fusion
of her cervical vertebrae. (AR 306). The Functional Capacities
Form expressed Dr. Khaund's opinion that Beauvais had only 1/3
normal capacity to performa nunber of daily activities. (AR 307).
Both the Restrictions Formand the Functional Capacities Formalso
refer to the Decenber 2002 MRl which Dr. Khaund states reveal ed
“degenerati ve changes.”

On May 12, 2003, Dr. Khaund submtted another Restrictions
Formto Liberty together with his office notes froma May 2, 2003
visit. Once again, he stated that Beauvais could not sit for any
anount of time or return to work. In fact, Dr. Khaund expressed
skepticismas to whether Beauvais ever would be able to return to
wor k, given the severity of the arthritis in her neck. (AR 296).
A few weeks |ater, Beauvais saw Dr. Ml lozzi, her primary care
physi ci an, conpl aining of vertigo and depression. (AR 232).

On June 11, 2003, Dr. Khaund saw Beauvais again and
recommended that she remain out of work for another eight weeks.
Accordingly, Beauvais asked Liberty to extend the short term
disability benefits she had been receiving. Liberty responded by

requesting Dr. Khaund' s June 11, 2003 office notes, as well as



another Restriction Form and it arranged for surveillance of
Beauvai s. 3

The June 11, 2003 office notes provided by Dr. Khaund descri be
Beauvai s’s conplaints of intermttent nunbness or tingling in her
upper extremties. They also state that Beauvais had tried but was
unabl e to work on her conmputer while wearing a collar because the
collar was wunconfortable and that she had been seen by a
rheumat ol ogi st as well as Dr. Mallozzi. The notes further state
that a physical examnation of Beauvais showed her “overal
neurovascul ar intact in terns of her bilateral upper extremties”
and “[g]ood range of nmotion of the shoulders with fairly good
strength.” (AR 276). However, in the Restriction FormDr. Khaund
stated that Beauvais should avoid working at a conputer, prolonged
sitting or standing, excessive shoul der novenent and lifting nore
than 5 pounds. (AR 275). He also recommended that Beauvais
continue with pain nedication and physical therapy and, as
previously stated, that she remain out of work for another 8 weeks
whil e continuing to see Dr. Mallozzi for treatnent of vertigo. (AR
277) .

The CaimFile Reviews

On June 2, 2003, Nurse Christine Piechow ak conducted

Liberty’'s first review of Beauvais claim file. (AR 94). Her

® Beauvai s's residence was surveilled on July 3, 4 and 7, 2003
but it appears that investigators never actually observed her. (AR 237
- 246)



assessnment noted Dr. Khaund's diagnosis of degenerative disc
di sease based on the X-ray taken in 2000 and explains how the
thyroid surgery may have aggravated Beauvais’'s synptons.
Pi echow ak al so poi nted out that the Decenber 2002 MRl was not in
the file. Mre specifically, Piechow ak’s assessnent states:

“Dr. Khaund indicated that previous c-spine xrays from
year 2000 reveal ed severe DDD. MRI 12/16/02 (report not in
file) outlined degenerative changes of c-spine wmld stenosis
c5-6 & severe neuroforam nal narrow ng.”

- “In regards to Clnt’s cervical DDD, although the M
report itself is not in file, given Cnt’s age, the findings
as reported by Dr. Khaund would not be unusual. In soneone
w severe DDD of the neck, and given a reported difficult
i ntubation, this could have exacerbated her synptons of neck
pai n, h/a nuscle spasns. During intubation, the neck needs to
be hyperextended and given that Cnt has difficulty wthis
ordinarily, this could have exacerbated her neck synptons.
Clnm is noted to have severe neural foram na narrow ng on MVRI.
The spine cord is surrounded by vertebrae; the foram na
descri bes the hole that the spinal nerve roots go through as
they exit the spinal cord. Arthritic changes encroach upon
nerve root and nmke the passage smaller and can push on
nerves. These changes are progressive and irreversible and
can cause neck pain, limted ROM [range of notion], nuscle
spasns, radiating synptons.”

Nurse Piechow ak concluded that, based on the information
contained in the file and Beauvais’'s failed attenpt to return to
work part tinme, the restrictions/limtations expressed by Dr.
Khaund for the six week period followng My 2, 2003, were
reasonabl e.

On July 9, 2003, Nurse Piechow ak again reviewed the file,

apparently after reading Dr. Khaund's June 11, 2003 office notes

and Restrictions Form This tinme, she stated that it was “not



cl ear why ongoing R'L (restrictions/limtations) are indicated” in
light of evidence that Beauvais had DJD (degenerative joint
di sease) since 2000 and, now, was reporting only intermttent
synpt ons. Accordi ngly, Nurse Piechow ak recommended orthopedic
review for further clarification. (AR 84).

Liberty followed up by asking Dr. Anthony Parisi, an
ort hopedi ¢ specialist and one of Liberty’s consulting physicians,
to review the file. On July 15, 2003, Dr. Parisi submtted a
report concluding that Beauvais suffered from a cervical strain
that possibly resulted from being placed in an unusual position
during her thyroid surgery and that the strain was superinposed on
a preexisting degenerative joint disease of the cervical spine.
(AR 234-35). However, because he found no indication that
Beauvai s conplained of significant pain down her arns or of
persistent nunbness, Dr. Parisi did not believe that true
radi cul opathy was present. Dr. Parisi also stated that the degree
of degenerative joint disease was “not clear,” noting that the
claimfile did not include either an MRl or an X-ray report. 1In
fact, Dr. Parisi’s two-page report <contains five separate
references to the fact that no MR or X-rays are inthe file and it
states that “[aln MR and plain x-rays would be of help in
determ ning the severity of her condition.” (AR 235). Dr. Parisi
expressed the opinion that the additional eight weeks out of work

recommended by Dr. Khaund were not warranted but acknow edged t hat



“this is a degenerative process and is likely to slowy deteriorate
with tine.”

Li berty al so requested that Patricia Thai, a vocational case
manager, provi de the Departnent of Labor’s occupati onal description
of a *“Supervisor, Lending Activities.” In providing that
description for a supervisor of lending activities, Thai observed
that it was a “basic description without input froma vocational
prof essional” and suggested that a conplete review of the file be
conducted by a vocational case manager and that further
i nvestigation be considered. (AR 258).

On July 15, 2003, at Liberty s request, Beauvais signed an
aut hori zation enabling Liberty to obtain information about her from
any health care provider and/or governnent agency. (AR 216). She
al so signed a Social Security Reinbursenent Agreenment permtting
Li berty to offset any Social Security disability benefits for which
Beauvai s m ght be eligi bl e agai nst any disability benefits to which
she was entitled under the ST-Plan and/or LT-Plan.* |n addition,
Beauvai s signed a form authorizing Liberty to obtain information
about her fromnedi cal providers, pharnacies, governnment agencies,
credit reporting agencies, financial institutions, educational
institutions and past enployers. (AR 102). Finally, Beauvais

conpleted a daimant Informati on Formand Activities Questionnaire

4 The Rei mbursenment Agreenent provides for the of fset not only of
any Social Security disability benefits actually received by Beauvais
but al so any benefits for which she could have applied. (AR 220).
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describing her job, daily routine at honme and any conditions that
prevented her fromworking. (AR 213-218).

On July 29, 2003, Liberty notified Beauvais that her short-
termbenefits were being term nated effective June 14, 2003 because
she did not neet the definition of “disability” contained in the
ST-Plan. The notification expressed Liberty' s determ nation that
therestrictions and limtations resulting fromBeauvai s’ s cervi cal
strain superinposed on her degenerative joint disease did not
prevent her fromperformng the duties of her “sedentary” job. The
notification further stated that “X-ray or MR reports were not
present to support advanced degenerative disease.” (AR 223)

A second |l etter fromLiberty notified Beauvai s that she, al so,
was ineligible for benefits under the LT-Plan because she had not
qualified for and exhausted the maxi mum 180 days of benefits
avai l abl e under the ST-Plan. Both letters advised Beauvai s that
she could request a review of the denial by witing to Liberty
wi thin 180 days.

Fol | owi ng t he deni al of her clains, Beauvais continued to seek
treatnent for the degenerative disc disease and other ailnents.
Dr. Khaund s office notes from August 6, 2003 state that Beauvais
still conplains of neck “disconfort and stiffness on a daily basis”
and that she takes about five or six Vicodin per week. (AR 164).
Dr. Khaund al so reaffirmed his prior assessnent that Beauvai s was

unable to “return to her job in any capacity” and he advised
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Beauvais to address her vertigo and a recently discovered brain
cyst prior to considering surgery on her shoul der.

The Revi ews and Appeal s

On January 4, 2004, before the 180-day appeal period expired,
Beauvais wote to Liberty reciting the history of her neck
probl ens, identifying the doctors who treated her and referring to
the 2002 MRI that indicated degenerative disc disease. (AR 199-
202). Beauvais's letter also referred to her problenms wth
di zzi ness and vertigo; the discovery of a brain cyst that required
cortisone shots and nedication to drain fluids from her brain;
surgery for atornrotator cuff, and the devel opnent of bursitis in
her knee. However, it appears that nost of these problens arose
after Beauvais’s claimwas denied, and they were not presented as
a basis for her claim

After receiving that letter, Liberty referred Beauvais's file
to Nurse Debra Kaye for review. In her January 15, 2004 report,
Nurse Kaye pointed to information in the file that seened to
contradict Dr. Khaund s assessnent. In particular, Nurse Kaye
referred to the Novenber 20, 2003 finding by Dr. Friedman, a
neur ol ogi st who was treating Beauvais for her dizzy spells, that
“clmt’ s neck has good ROM & no tenderness.” (AR 209). However,
Nurse Kaye also stated, “It is again noted that diagnostic test
results [CGSpine & MRl reports] have not been submtted to clarify

the severity of cervical DDD.”
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On January 22, 2004, Beauvais's file also was reviewed by Dr.
John Hol brook, an internist. (AR 188-192). Dr. Hol brook noted
that many of the conditions referred to in Beauvais's letter were
not the basis for her claim and, wth respect to the cervical
degenerative joint di sease and cervical radiculitis, he recommended
an updated review of the orthopedic records by Dr. Parisi.

Li berty followed Dr. Hol brook’s reconmmendati on and referred
Beauvais’s file back to Dr. Parisi for further review
Specifically, Liberty asked if any nedical records supported
Beauvais’s clainmed restrictions and limtations during the period
bet ween June 13, 2003 when her claimwas closed and the Novenber
18, 2003 visit to Dr. Khaund follow ng Beauvais’s rotator cuff
surgery. Dr. Parisi’s opinion regarding Beauvais’s cervical
condition remined unchanged because he found “no new nedical
information of significance,” (AR 185), and “no nedical
docunentation to support significant limtations and restrictions
as far as her neck condition is concerned.” (AR 186). However, he
di d acknow edge that the rotator cuff surgery on Novenber 7, 2003
woul d have supported a finding of limtations and restrictions for
approximately 3 - 4 nonths.

On February 17, 2004, Liberty informed Beauvais that it had
concluded that her clainmed “restrictions and |limtations are not
supported by the information on file” and it referred her claimto

t he Appeal Review Unit. (AR 183).
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The Appeal Review Unit upheld the term nation of Beauvais’s
short-termbenefits “in the absence of nedi cal evidence to support
total disability beyond June 11, 2003” and stated that no benefits
wer e payabl e for her rotator cuff surgery because Beauvai s was not
considered in active enploynent on that date. (AR 176-177).
Consequent |y, Beauvai s’s appeal was deni ed.

On April 5, 2004, Beauvais wote a letter to Gtizens further
guestioning the denial of her short-term benefits. (AR 156-59).
Her file, then, was referred to Dr. Shlono Mandel, a back and spi ne
specialist, for “ external peer review” (AR 126-132). Dr. Mandel
found no indication of nmuscoskel etal or functional inpairnment and
stated t hat Beauvais should be able to stand, sit, walk and I'ift up
to 20 pounds on a regular basis but he did not explain how he
reached that concl usion. Dr. Mandel stated that “[t]here is no
i ndi cati on based upon the objective nedical evidence provided that
the clinical findings wthin the enclosed nedical records limt her
functional capacity or her ability to perform work within the
sedentary to light category of work on a full-tinme basis.” (AR
131).

On May 5, 2004, after receiving Dr. Mandel’s report, Liberty
recomended that Ctizens reaffirmthe denial of Beauvais's claim
for benefits after June 13, 2003, (AR 133), and it appears that on
May 6, 2004, Ctizens sent Beauvais a letter to that effect.

On June 9, 2004, Beauvais’'s application for Social Security
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disability benefits was approved and she began receiving these
benefits retroactive to February 20, 2003.

St andard of Revi ew

In ERISA cases, where the Court sinply reviews the
adm nistrative record, it appears that “no special inferences are
drawn in favor of the plaintiff resisting sunmary judgnent; on the
contrary, therationality standard tends to resol ve doubts in favor

of the adm nistrator.” Liston v. Unum Corp. Oficer Severance

Plan, 330 F.3d 19, 24 (1t Cr. 2003).

The deni al of benefits under an ERI SA plan is revi ewed de novo
unless the plan vests “authority to determne eligibility for
benefits or to construe the terns of the plan” in the adm nistrator

or fiduciary. Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101,

115, 109 S. . 948, 956-57, 103 L.Ed.2d 80, 95 (1989). In cases
where discretionary authority is vested in the adm nistrator or
fiduciary, a nore deferential “arbitrary and capricious” standard
applies and the adm nistrator’s decision may be overturned only if
it is “unreasonable in light of the information available to it.”

Pari -Fasano v. |ITT Hartford Life and Accident Ins. Co., 230 F.3d

415, 419 (1%t Gr. 2000); see, Geene v. Metropolitan Life Ins. Co.,

924 F. Supp. 351, 357 (D.R 1. 1996) (quoting Abnathya v. Hoffnmann-

La Roche, Inc., 2 F.3d 40, 45 (3 Cir. 1993))(reversal only if plan

admnistrator’s decision is “wthout reason, unsupported by

substantial evidence or erroneous as a matter of |aw ")
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In this case, it is clear that Liberty and Ctizens had
di scretionary authority to determ ne whet her Beauvais was entitled
to disability benefits. However, since Liberty was responsible for
paying long term benefits, and, since eligibility for long term
benefits was contingent on exhaustion of the maxi mum short term
benefits, Liberty' s role in determ ning Beauvais's eligibility for
both short termand | ong termbenefits created a potential conflict
of interest.

There has been sone confusion regarding the effect of such a
conflict in selecting the applicable standard of review

In Doyle v. Paul Revere Life Ins. Co., 144 F.3d 181 (1t Gr.

1998), the First Crcuit indicated that where discretionary
authority was vested in a plan insurer that al so adm ni stered the
plan, the “arbitrary and capricious standard” should be applied
unl ess the claimant showed that the denial of benefits “was

inproperly notivated.” 1d. at 184. Later, in Doe v. Travelers

Ins. Co., 167 F.3d 53 (1t Cr. 1999), the Court described the
test to be applied in such cases as one of “reasonabl eness.” 1d.

at 57. In Pari-Fasano v. | TT Hartford Life and Acci dent |ns.

Co., 230 F.3d 415 (1%t Cr. 2000), the Court stated that the
determ nati on made by an insurer/adm nistrator having

di scretionary authority under a plan would be reviewed for “abuse
of discretion,” which the Court defined as a determ nation that

was “unreasonable in light of the information available to it.”
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Id. at 419. Mst recently, the First Crcuit has said that “the
arbitrary and capricious standard is functionally equivalent to

t he abuse of discretion standard” and that this standard applied
even if the adm nistrator had to pay a plaintiff’s claimfromits

own assets. Wight v. R R Donnelley & Sons Co. Goup Benefits

Pl an, 402 F.3d 67, 74 n.3 (1st Cr. 2005).

Anal ysi s

Reasonabl eness of the Deni al

The claimsubmtted by Beauvais contained a diagnosis of her
condition, a description of how it restricted her ability to
perform various tasks, and references to the diagnostic tests and
surgi cal procedures she had undergone. It also contained the
of fice notes of Dr. Khaund, her treating physician, as well as Dr.
Khaund’s opinion that she was disabled. Nevert hel ess, Liberty
denied the claim for benefits after June 13, 2003 based on the
absence of objective nedical evidence to support Dr. Khaund’' s
opi nion that she was di sabl ed.

CGenerally, the determnation as to whether a denial of
di sability benefits constitutes an abuse of discretion is based on
a review of the information contained in the claimfile. Pari-
Fasano, 230 F.3d at 419. However, there may be cases where the
admnistrator’s failure to exert reasonable efforts in order to
obtain information necessary for making a proper decision nmay

anmount to an abuse of discretion. Salley v. E.I. Dupont de Nenours
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& Co., 966 F.2d 1011, 1015 (5'" CGr. 1992) (an adm nistrator “can
abuse his discretion if he fails to obtain the necessary
information.”). This is one of those cases.

In this case, Liberty was well aware that X-rays and an MR
had been taken and that they were inportant in properly eval uating
Beauvais’s claim These tests were referred to nunmerous tinmes in
the reviews conducted by Nurse Piechow ak, Dr. Parisi, and Nurse
Kaye. In fact, Dr. Parisi’s report specifically stated that the X-
ray and MRl would be helpful in determning the severity of
Beauvai s’ s condition.® Furthernore, the X-ray and MRl were readily
avai l able to Liberty. Beauvais was fully cooperative in providing
any records that Liberty requested and she executed two forns
authorizing Liberty to obtain virtually all of her medical records
and other relevant information from any source. Under these
ci rcunstances, Liberty’'s failure to obtain the X-ray and M
reports was unreasonabl e and an abuse of discretion.

O course, this does not nean that a fiduciary or
adm ni strator has the burden of obtaining informati on necessary to
support a disability claim That burden clearly rests on the
claimant. What it does nmean is that it is an abuse of discretion

for the admnistrator to deny an otherw se well docunented claim

> At oral argunment, defendants’ counsel argued that Dr. Parisi
was not referring to the Decenber 2002 MRl but rather to an MRl that
shoul d have been taken by Dr. Khaund in reaching his concl usions.
However, Dr. Parisi’s report states: “An MRl was apparently done but
the report is not contained in the file.” (AR 235) [enphasis added].
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for failure to provide additional information that the
adm ni strator never requested. Wile a claimant is obliged to
provide information supporting her claim the clainmnt cannot
reasonably be expected to be a mnd reader and to anticipate all
additional information that the plan adm nistrator may desire. |If
t he pl an adm ni strator believes that the claimis deficient because
relevant information is lacking, the admnistrator has an
obligation to request the additional information before denying the
claimon the ground that it has not been provided.

. Renedy

A Restorati on of Benefits

When disability benefits have been denied unreasonably, a
reviewing court has “considerable discretion” to fashion an

appropriate renmedy. Buffonge v. Prudential Ins. Co. of Anerica,

426 F.3d 20, 31 (1t Cr. 2005 (quoting Cook v. Liberty Life

Assurance Co., 320 F.3d 11, 24 (1%t Cr. 2003)). Odinarily, the

court either will remand the case to the admnistrator for
reevaluation or will make a retroactive award of benefits. 29
U S C 8§ 1132(a)(1)(B); Cook, 320 F.3d at 24. Cenerally, remand is
appropriate where an award of retroactive benefits would result in
an economc windfall to the clainmant because it appears that the
claimant’s disability ended at sone tine in the past. 1d. (remand
appropriate “if there were good reason to doubt that a reassessnent
woul d justify benefits for sone or all of the past period.”); Quinn

v. Blue Cross & Blue Shield Ass'n, 161 F.3d 472, 478 (7'" Gr.
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1998) (award of retroactive benefits inappropriate where it m ght
provide plaintiff “with an economc wndfall should she be
determined not disabled wupon a proper reconsideration.”).
Conversely, where it appears likely that the claimant’s disability
continues, a retroactive award of benefits is appropriate. Cook,
320 F.3d at 24 (in the absence of evidence supporting a term nation
or where such termination was arbitrary and capricious, enployee
was entitled to retroactive reinstatement of benefits.) If the
mat t er were sinply remanded to the admnistrator for
reconsi deration, the further delay would unjustly penalize the
claimant for the adm nistrator’s unreasonable denial of benefits
and the adm nistrator would have no incentive to refrain from
unr easonably denying clainms in the future.

This case calls for a retroactive award of benefits. As
al ready stated, Beauvais’s claimof disability due to degenerative
disc problenms and cervical radiculitis was supported by the
findings and opinion of Dr. Khaund. Furthernore, Dr. Khaund' s
opinion finds some support in Nurse Piechow ak’s explanation
regarding how thyroid surgery could have aggravated Beauvais’'s
degenerative disc disease and that the condition was |ikely to get
progressively worse. Wile neither Liberty nor this Court is bound
t o unquesti oni ngly accept Dr. Khaund' s opinion, that opinion cannot
be rejected sinply because it is not confirnmed by objective test
results that Liberty failed to request, particularly when Liberty’s

own nedical reviewers indicated that the results woul d have been
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hel pful in evaluating Beauvais's claim

Nor does it appear that a retroactive award of benefits would
result in an economic wndfall to Beauvais because there are
i ndi cations that her disability continues, to this day. As already
not ed, Nurse Piechowiak stated that changes in cervica
degenerative disc disease are “progressive and irreversible.” (AR
94). In addition, Dr. Parisi concluded that “[a]s far as prognosis
is concerned, this is a degenerative process and is likely to
slowy deteriorate with tine.” (AR 235). Finally, it appears that
after Beauvais’s short-termbenefits were term nated, she devel oped
ot her conditions contributing to her disability for which she was
ineligibletoreceive benefits because she no | onger was consi der ed
to be an active enpl oyee. For exanple, there are indications that
Beauvai s continued to suffer fromdizzy spells and depression; an
MRl reveal ed a cyst on her brain which was treated with shots of
cortisone to her head and nedication to drain fluid fromher brain;
she suffered a tear to her rotator cuff which required surgery; and
she was di agnosed with arthritis and bursitis in both knees, making
it difficult for her to walk, stand or rise from a seating
posi tion.

The continuing nature of Beauvais’'s disability seenms to be
further confirnmed by the fact that she i s receiving Social Security
disability benefits. Wiile the test of eligibility for those
benefits may be different from the test under GCtizens' plans,

Beauvai s’ s recei pt of those benefits certainly suggests that she

20



suffers fromsignificant physical |limtations.

Any risk that a retroactive award of benefits m ght provide
Beauvais with an economc windfall is further mtigated by the fact
that, under the terns of the LT-Plan, Liberty is entitled to
reevaluate her eligibility for continued benefits at any tine.
Thus, if Beauvais's disability ceases, her benefits nmay be
termnated. In addition, Beauvais, now, is 62 years of age and,
under the LT-Plan, her benefits cease when she reaches the age of
66.

B. Attorneys’ fees

In ERI SA cases, the court has discretion to award attorney’s
fees and prejudgnment interest to a prevailing claimant. Cottril

v. Sparrow, Johnson & Usillo, Inc., 100 F.3d 220 (1%t G r. 1996).

See 29 U S.C 8§ 1132(g)(1). Anobng the factors that a court may
consi der in deciding whether to award attorney’ s fees are: “(1) the
degree of culpability or bad faith attributable to the |o0sing
party; (2) the depth of the losing party’s pocket; (3) the extent
(if at all) to which such an award woul d deter ot her persons acting
under simlar circunstances; (4) the benefit (if any) that the
successful suit confers on plan participants or beneficiaries
generally; and (5) the relative nerit of the parties’ positions.”

Cottrill v. Sparrow, Johnson & Usillo, Inc., 100 F.3d at 225.

Here, while the defendants may not have acted in bad faith,
they are cul pable for unreasonably having deni ed Beauvais’s claim

and they weasily can afford to pay her the 1lost benefits.
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Furthernore, requiring them to pay those benefits will help to
deter plan adm nistrators, in the future, fromdenying benefits for
failure to produce records that they never requested, a deterrent
that will benefit all plan participants.

An award of attorney’s fees also is necessary to nake Beauvai s
whole. In order to pursue her appeal and obtain the benefits that
she, wrongfully, was denied, it was necessary for Beauvais to
retain counsel. It would be a pyrrhic victory, indeed, if Beauvais
were awarded the benefits that were inproperly denied but was
required to pay, fromthe benefits, the attorney’s fees incurred in
pur sui ng the appeal .

For the sane reasons, an award of prejudgnment interest, also,
is appropriate. During the pendency of her appeal, Beauvais has
been deprived of the use of the disability inconme that she would
have recei ved and any noney that she paid for nedical treatnent of
the condition that was the subject of her claim Thus, an award of
prejudgnent interest is necessary to restore her to the position
she would have occupied if her claim had not been unreasonably
deni ed.

[11. The Mdtion to Stri ke

There is no need for protracted discussion with respect to
Liberty’s nmotion to strike the affidavit filed by Beauvais in
support of her reply to Liberty’'s objection to Beauvais’s notion
for summary judgnment because the statenents in the affidavit are

irrelevant to Beauvais’'s appeal.
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Essentially, the affidavit avers that in July 2003, Beauvais
attenpted to deliver the Decenber 2002 MRl to Liberty but was not
permtted to do so; that Liberty told her to apply for Social
Security benefits; and that she believed that Liberty would use the
aut hori zations t hat she provided to obtain any desired records that
had not been provi ded by Beauvais.

As Liberty points out, none of these things are part of the
adm ni strative record and nost occurred after her claim had been
deni ed. Furthernore, why Beauvais applied for Social Security
benefits and what she subjectively believed about Liberty’ s use of
the nedical authorizations have no bearing on the nerits of her
appeal . Finally, in addition to post dating the denial of her
claim her alleged attenpt to deliver the MR does nothing nore
than confirm her wllingness to provide Liberty with whatever
information it requested, which she previously denonstrated by
conplying with all of Liberty's requests and by executing the two
aut hori zati ons.

Concl usi on

For all of the foregoing reasons, it is hereby ORDERED that:

1. Liberty’s notion to strike Beauvais’s affidavit is
GRANTED.

2. The notion of Liberty and G tizens for sunmary judgnent
i s DENI ED

3. Beauvai s’s notion for summary judgnent is GRANTED and

judgnment may enter in favor of Beauvais as foll ows:
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a. Beauvais is awarded disability benefits under the
ST-Plan for the period fromJune 14, 2003 to August
23, 2003, and disability benefits under the LT-Pl an
for the period comrenci ng on August 24, 2003 and
continuing until such tine as it is determ ned that
she is no longer eligible for such benefits.

b. Beauvais is awarded any anounts that she has
expended for nedical treatnment with respect to the
cervical condition that was the subject of her
claim and that would have been covered by the
pl ans.

C. Beauvais is awarded prejudgnent interest on the
af oresai d anounts.

Beauvais is entitled to attorney’s fees and, in

accordance with Fed. R G v. P. 54(d), Beauvais may file

a properly docunented notion for attorney’s fees within

fourteen days fromthe date of this order.

T 1S SO ORDERED

Ernest C. Torres, Chief Judge

Dat e:

, 2006
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